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CA Kush Vora

Registration — Migration Aspects

A. Introduction

GST will be one of the biggest reforms India
would be experiencing in coming days.
To effectively implement GST with effect
from 1st July, 2017, it is very essential that
existing taxpayers be migrated efficiently
on to the new portal of GST. In this regard,
Government is taking all possible steps
and proactive measures to ensure smooth
migration of existing taxpayers to GST (steps
such as issuing Frequently Asked Questions,
displaying power point presentations on GST
migration, setting up help-desks, conducting
workshops, etc.). We all know that migration
of existing VAT dealers, Excise and Service
Tax assessees has already commenced in
full force and there is already huge hue and
cry amongst the industry with respect to
the same. We would first deal with the legal
provisions based on the Revised Model GST
Law and would then look at the procedural
aspects regarding migration.

B. Legal Provisions

Let us first look at the legal provisions which
enables migration of existing assessees to
the GST regime. We would then dwell with
the procedural aspects in relation to the
migration.

18
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Section 166 of Revised Model GST Law
(released in November 2016) and Rule 14
of Draft Registration Rules (released in
September 2016) deals with migration of
existing taxpayers to GST.

PAN based registration

The draft Law provides that every registered
person under earlier law (say respective
State VAT, Service Tax, Central Excise)
having valid PAN shall on the appointed day
(assuming 1st July, 2017) be issued provisional
GST registration certificate in Form GST
REG-21.

Therefore, it becomes imperative that the
registration certificate under earlier law
should be linked with the PAN of the person.
The Service Tax and Central Excise numbers
are issued based on PAN and accordingly
no PAN related issues should crop up while
migration. However, VAT registration number
are not PAN based and accordingly, issue
may arise if the department does not have
correct PAN details of the dealers. However,
Maharashtra VAT department had recently
initiated a drive under new automation
system wherein PAN of all the dealers were
called for. Accordingly, it would be important
for every person to verify their respective

SS-VI-8
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PAN details with the authorities who would
be granting the provisional registration under
GST and get the same updated if need arises.

Validity of provisional registration certificate
The provisional registration certificate issued
in Form GST REG-21 shall be valid for a
period of 6 months (extendable for such
further period as may be notified). During
the period of 6 months or as extended, every
person will be required to submit application
in Form GST REG-20 electronically along with
the documents as prescribed.

Therefore, the Trade has ample time
(minimum of 6 months from appointed day)
to comply with the detailed documentation
and other procedural formalities.

Verification by proper officer

The said application i.e. Form GST REG-
20 will be forwarded to proper officer
electronically and he may check the same and
grant final registration certificate in Form REG-
06 if application and documents are found
to be correct and complete. However, if the
information furnished is found to be incorrect
or incomplete, the proper officer may cancel
the provisional registration by issuing order
in Form GST REG-22 after giving show cause
notice in Form GST REG- 23 and affording an
opportunity of being heard.

Considering the enormous number of persons
to be migrated to GST, one would really
need to wait and watch as to how each and
every application is verified by the proper
officer and final registration is granted. There
may be some level of delay in granting of
final registration. However, it may just be of
procedural importance since the GSTIN would
be issued and activated for the purpose of
payments, return filing, etc.

Cancellation of provisional registration
Section 166(6) of revised model GST Law read
with Rule 14(4) of draft registration rules

SS-VI-9
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provides for suo motu cancellation if a person
is not liable to obtain registration under
GST. Form GST REG-24 is prescribed for this
matter.

For instance, many assessees would have
obtained service tax registration for the
purpose of renting of immovable property
and such persons would automatically be
granted provisional registration under GST.
However, there may be a case wherein the
rent income may not cross the proposed
threshold limit of INR 20 lakhs. In such
a case, person can apply for cancellation
of provisional registration in manner
prescribed.

C. Actual GST migration process
While the draft legal provisions with respect
to migration looks very simplistic, the actual
migration process is quite tedious and time
consuming. Various FAQ's, user guides, slide
shows have been issued by the Government
on GST enrollment in order to guide the
Trade, practitioners. The detailed process flow
and practical issues faced while filling up the
GST forms are narrated hereunder:

Step 1: Obtaining GST Provisional ID
& Token Number from existing tax
administrators

The process of providing provisional IDs was
initially started (in the month of November
2016) by State VAT authorities through their
respective online portal. Subsequently from
January 2017, Service Tax & Central Excise
authorities have also started providing the
provisional IDs through the ACES portal.

Typically, the taxpayers are asked to provide
or update their mobile number and e-mail
address and based on the same, an ‘one-time
password’ (‘OTP’) is being generated and
subsequently provisional ID & token is made
available. It would be advisable to insert/
update the details of the authorised person
of the respective entity only since all future

19 @
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VAT/ service Tax, excise related SMS’s shall
be received on the updated number.

Further, since the provisional IDs are being
generated in a phased manner, persons who
have recently obtained registration under any
of the earlier laws shall be granted with the
provisional ID in a later phase.

In any other cases, if the provisional ID’s are
not reflected for some or the other reason,
the nodal officer pertaining to each dealer/
assesseee should be contacted for. However,
in majority of the cases, the nodal officers
are also unable to comment on the way
forward because of limited knowledge on the
subject. In such cases, one will have to really
wait uptil some clarity is received or fresh
instructions have been issued to deal with
such problems.

Step 2: Logging into GST portal with the
provisional ID & creating User Name &
Password

With the help of Provisional ID & Token, one
needs to logon to www.gst.gov.in under the
link ‘first time login’ and proceed to creating
user name and password for GST in the

following manner:
Mobile OTP Security
E-mai-'i oTP > >4 Questions

Many issues such as late receipt of OTP,
late intimation of OTP by client/ authorised
person to the practitioner/person filling
up the Form are reported which may lead
to expiry of session. Accordingly, it would
be advisable to co-ordinate with various
delegates involved in the process and
keep handy the answers to the security
questions.

Setting up o
User Name &
Password

Further, Security Questions are warranted
for future contingencies i.e. in cases where
user ID or password is misplaced or lost.
Accordingly, the answers filled/screenshot

20
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should be saved so that same can be retrieved
as and when required.

Step 3: Filling up the detailed form along
with attachments

Once the user name and password has been
created, the enrollment form appears after
logging in. The enrollment form is bifurcated
into 8 tabs and is very well designed and
well-structured so as to make it as user
friendly as possible. The form has to be filled
up serially i.e. one cannot proceed to 2nd tab
without filling all the details in the 1st tab.
Although one will have to refer the actual
form so as to know the exact details required,
the possible issues occurring under each tab
have been cited below, for ready reference.

1. Business Detail: This page consists of
prefilled details such as ‘Legal name
of the business’ and ‘PAN’ which is
fetched from VAT/Service Tax/ Excise
database. Incorrect details in the
database in erstwhile system will lead
to issues under GST. Accordingly, it
becomes imperative to verify the name
and business and PAN as per earlier
law.

Further, proof of constitution such as
partnership deed, ROC certificate, etc.
has to be attached. In case of proprietary
concerns, feedback has been received
from GST helpdesk that VAT/CST
certificate is to be attached. The practical
difficulty usually faced in most of the
proprietary concerns is to locate the
VAT/CST certificate. In such cases, one
may be required to apply for duplicate
VAT/CST certificate from the VAT
department.

2. Partner/Promoter details: Details of all
partners/directors/proprietor is asked;
such as first name, middle name, date of
birth, gender, mobile number, Director
Identification Number, PAN, passport

SS-VI-10
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number- mandatory in case of foreign
citizen, Aadhaar number-mandatory
for E-signing, residential address and
photograph.

3. Authorised Signatory details: In addition
to the details as mentioned in Point 2,
board resolution for authorizing the
person to be authorised signatory or
declaration letter of authorisation is to
be scanned and attached. The specimen
of declaration is provided in draft Form
GST REG-20. The mobile number and
e-mail address inserted in Step 2 is
auto filled up in this page. Further, it is
important to note that the form warrants
for Digital Signature of authorised
person only.

4. Place of business: Details of principal 3
place of business (within the such as
address, e-mail address, mobile number,
nature of possession, nature of business
activity, proof of place of business is
asked for under this section.

5. Additional place of business: Details
of additional place of business such as
branches, warehouses, etc. within the
State has to be inserted in this part.
There is a pre-filled column under this
part which does not allow to insert place
of business outside the State.

6. Goods & Services: The details of goods
and services (5 major goods and services

dealt in) are to be inserted under
this section. For goods, Harmonized
System of Nomenclature (‘HSN’) are
required which are akin to Excise Tariff
or Custom Tariff codes. Although it
was proposed that HSN would not be
mandatory initially, the form makes
it a mandatory column and has to be
compulsorily filled in. Further, for
services, Service Accounting Code
(‘SAC’) as prevailing under Service Tax
registration is to be filled up.

Bank Accounts: Details of all bank
accounts are to inserted under this
section along with scanned copy of
passbook or bank statement. As per
Point 36 of FAQ on migration, maximum
of 10 bank accounts can be inserted.

Signature: The form has to be
authenticated with the Digital Signature
Certificate (‘DSC’) or by way of
E-Signature of authorised signatory
mentioned in Point 3 above. As per
Point No. 37 of FAQ, DSC is mandatory
for enrollment by companies, foreign
companies, Limited Liability Partnership
(‘LLP’) and Foreign Limited Liability
Partnership (‘FLLP’). For others, signing
with DSC is optional. One will be
required to register under ‘Register your
DSC’ tab before signing the application.
Others may use facility of E-signature
to sign the application which requires
verification through Aadhaar Number.

The scanned documents as required under the Form are tabulated hereunder for easy reference:

Category Documents Format Size
Proof of ® Proprietor - VAT/CST /Service Tax certificate | PDF or JPEG 1 MB
gsélii;t;tmn of e Firm - Partnership Deed

¢ Company — Registration Certificate
Partner/Director | Photograph JPEG 100Kbs
Authorised Proof of Appointment (Board Resolution) PDF or JPEG | 100kbs
Signatory Photograph JPEG 100kbs
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Category

Documents

Format Size

business

receipt/Electricity Bill

receipt/Electricity Bill

Principal place of | ¢ Own Premise — Property receipt/Electricity bill | PDF or JPEG | 100kbs

* Rented premise - Rent Agreement + Property

* Others - NOC of consent or + Property

Bank Account

First page of Bank Passbook or Bank Statement

PDF or JPEG | 500kbs

Step 4: Generation of Application Reference
Number (‘ARN’)

Once the above details are filled, the
application needs to be submitted and on
successful submission of the application,
ARN will be generated in couple of hours.
However, in some cases, ARNs are not
generated on account of certain error which
is sent at the registered e-mail address. One
of the common errors noticed is on account of
PAN validation. The details of the partners,
promoters, authorised signatory are being
presently matched with details as per CBDT
database. It is interesting to note that in many
cases, even if the records filled in GST form
are matching as per ‘Know Your Jurisdiction’
under Income Tax, still the ARNs are not
being generated. In such cases, one should
contact GST helpdesk, State VAT department,
Service Tax department, etc. and send formal
mails to support their contention. However,
unfortunately, in majority of the cases,
satisfactory responses are not being received
from the helpdesks as well.

D. Challenges in GST migrations
Based on the process flow mentioned above,
we can very well conclude that uploading one
successful GST application is quite tedious
and time consuming affair with lots of to and
fro from the client. Some of the key challenges
that are currently faced are summarised
hereunder:

. System & technical issues: Very often,
there have been cases where page
session is expired by the time OTPs
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are received by the practitioners.
Accordingly, OTPs should be swiftly
passed by the management to the
practitioners so as to avoid page expiry.

Further, as mentioned earlier, there
may be cases where PAN details are
not correctly migrated from erstwhile
system to GSTN. In such cases,
modifications will have to be made from
the system within and lot of time will
have to be spent on this.

Time consuming process: Further, factors
such as inserting OTPs multiple times,
restriction on file size, absence of pre-
filled columns makes the GST migration
time consuming. Accordingly, there
should be relaxation on some of points
and less validations so as to encourage
timely migration of existing taxpayers.

HSN Codes & SAC Codes: The small
traders or businessmen may not have
HSN codes readily. In such cases,
he would be required to contact his
immediate importer or manufacturer so
as to get the HSN codes and insert it in
the GST migration form.

Further in relation to SAC, normal
query is observed as to whether SAC
of ‘reverse charge categories’ such as
Goods Transport Agency, Rent-a-Cab
services, legal services are to be inserted
or not. Since the details of reverse
charge mechanism under GST is yet
to be notified, a common view that is

SS-VI-12
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normally being followed is not to insert
the SAC of reverse charge category
presently.

Assesses having Centralised registrations:
At present under Service Tax, concept
of centralised registration is in place.
However, all such assessees may be
required to obtain State wise GST
registration if supply of services from
each State crosses the threshold limit
prescribed for registration. This may
pose a grave administrative challenge to
large scale service providers operating
on PAN India basis. Further, it would
require duplication and re-insertion
of many details such as details of
directors, constitution, SAC codes,
etc. Some clarification is expected by
the Government to cover such typical
scenarios.

Passing of resolutions to authorise persons
for GST: GST migration provides
for attaching scanned copy of board
resolution authorising a person for
GST. However, it would be interesting
to see if companies are authorised
under Companies Act and under other
regulations to pass a resolution in
relation to the Law which is not enacted
as on date. Further, one may also need
to analyse whether such resolutions
could be termed as void ab-initio.

Business planning under GST: The GST
migration process warrants for various
information in relation to principal place
of business, additional place of business,
etc. Various business dynamics are
likely to undergo a change with country
being introduced to destination based
tax and unified indirect tax regime.
There may be cases wherein several
businesses may decide to close several
non-operative branches/depots
across the country and instead prefer
conducting business from one single
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location. However, since final law has
not been enacted as on date it becomes
difficult for a businessman to plan his
activities under GST and therefore GST
migration is being delayed till the time
law is passed.

Sharing of information to GSTN:
Logging on to GST portal and
furnishing sensitive information
(such as place of businesses, personal
details of promoters, details of top 5
commodities/services dealt by) may
be a cause of concern. Further, 51%
of equity under GSTN is held by the
non-Government financial institutions.
Serious issues have been raised by few
Ministers within the Government itself
in relation to funding to GSTN and we
are likely to witness the issue being
raised up to courts. Accordingly, it
would be interesting to see how things
unfold in future on this front. With all
such controversies surrounding GSTN,
a businessman is currently perplexed
as to whether it would be wise to share
his sensitive data in hands of private
players and that too in connection to the
law which has still not been enacted.

Legal backing to GST migration: The larger
and fundamental question arises to one’s
mind is that in absence of actual GST
law in place, what is the legal backing
for the entire process of GST migration.
CBEC on its website have displayed
Section 166 of Revised Model GST Law
and Rule 14 of draft Registration Rules.
However, the moot question arises
whether this is enough to initiate GST
migration. Some interesting and possible
arguments are summarised hereunder:

- One may argue that the Model
GST Law is published in public
domain for the purpose of
discussion and deliberations.
The same is not even at a Bill

| The Chamber's Journal | March 2017 | 23 v



| Registration — Migration Aspects |

stage. It is still uncertain whether
these bills would be introduced
as Money Bill or Finance Bill.
Accordingly, unless these become
CGST, SGST & IGST Act, GST
migration has little or no legal
force. At present there appears to
be no statutory provision which
enables GST migration.

Further, appointed day has to be
notified by way of Notification in
Official Gazette which is in line
with Section 1 of proposed Model
GST Law. Therefore, in absence
of appointed date, GST migration
cannot take place.

Furthermore, in absence of any
statutory provisions under GST,
for the interim period, there
should have been enabling
provision under existing law
(say State VAT, Service Tax,
Central Excise) which provides
for granting of provisional IDs
and other procedural aspects.
However, the same have also not
been provided for.

Interestingly one may also look
at the fundamental rights granted
upon by the Constitution. This
is to say that Article 21 of the
Constitution deals with ‘Right to
Privacy’ wherein it is stated that
no person should be deprived
of his personal liberty except
according to the procedure
established under law. Therefore,

in absence of established law and
procedures thereon, sharing of
sensitive data may be a concern
and accordingly challenges on
fundamental grounds may also be
explored in extreme situations.

Majority of these issues may be put
to rest on the day when GST Act
comes into existence. Till that time, the
above arguments may be of theoretical
relevance unless severe harassments
or penalties are imposed on specific
person.

E. Conclusion

It should be borne in mind that GST warrants
for PAN India level migration with inclusion
of State departments who have been following
their own procedures and policies for so many
years. In this regard, it should be appreciated
and complimented that the Government has
already thrown open the GST portal to the
public in November 2016 itself so that people
can get used to the new systems (particularly
registrations). However, many a times, we are
experiencing cases of severe follow ups with
frequent calls from department in relation to
GST migration leading to frustration amongst
the Trade. The main idea behind this is to
simply avoid last minute rush and avoid
crashing of websites. However, a taxpayer
friendly approach should be adopted and
due care should be taken while transforming
to GST era. Further, in the interest of
the nation, the Trade along with various
professional bodies should join the hands of
the Government in ensuring smooth migration
of GST.

=

Thinking should become your capital asset, no matter whatever ups and downs you come
across in you life.

— Dr. A. P. J. Abdul Kalam
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